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UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


LAWRENCE E, WILSON, WARDEN, ) 
CALIFORNIA STATE PRISON AT 
SAN QUENTIN, 
Respondent -Appellant, No. 20976 
ser 


DONALD LEE BLABON, 


Pent lemer—-Appedalee, 


APPELLANT'S OPENING BRIEF 
JUS DLC TRON 
Meet orewnoOnmen Cale eCOULy Is =cOur ele Caen) 
Title 26 United States Code section 2253 which makes a 
Mit —oriomil a Nites. “eamols PrOceeains meylenaole 11 
MiewCOUrG Ol mopeals When a certpiiicave Of Drebaple cause 
IME ILS sibisiels 
STATEMENT OF THE CASE 
eee oO CoCo Me emme Cine Stace Courcs 
iiemeaeclCeimas Slidmtie Tolaterceumumagere Levant 
Pememioma Decal are Sep lOrun in the order of the District 
Cougveas follows : 
"On November 7, 1960 a criminal complaint 
(oie ce iiemic Jusulce Comms ©f che Corning 
WWictwedcPeiscmer Ol California, charging 


i 


petitioner with having violated California Penal 
Code section 311.1 (indecent exposure). He was 
arPraienedmon the seme days, and@ule Mminviteswei the 
JUS GLOSS Woe Soeige, wie 

mComolaint faleds Defendant in Court, 

Wee arweened, ahimemned Cimerie@hit Gor COUmseH., 

Wey CCme Ouse wclecmeam emolca sor Mou nowy y 

ane requested Jury taral) iry trial set 

Trermiey. 22, /1S60,2..' (ie B attached to 

respondent's return. ) 

"Petitioner was subsequently convicted of the 
Gprensesciameed anuer a trial by jury in whiciene 
aeoetmas OlS OV remsc Colmes el. Hol levanas 
eae ede  aecoOly cEumem. TMS COUrRE 20 joutmeds cite 
[Ne SCORE inter) “Clinic! isnot is ahetely jolene thie sve gisig tee) wiel= Sibyoreie One 
Covumenot Tehama Gounty [or proceedingsempursuanity co 
California Welfare and Institutions Code §$§ 5500 
et seq. On May 2, 1961 petitioner was adjudged a 
iewmee | lbpedaisordered sexmotfender and comméyged to 
ite wes TOCwol nies Dimeecrtor Of Che  Calilrornia 
Pere ompneitmorsencaleiy orene stor an tndevemmnarve 


Wy 


Pomiecd bymume Supervorscourt” (CT 665) .— 


1. As hereinafter used, "CT" refers to the United 
Sewcom movie COur, Clerk's record@on appeal filed in 
Pio mCOUItedce tie’ Transcript OF record. 


ee 


B. Proceedings in the Federal Court 

On September 1, 1965, petitioner filed an 
apolicaniOwerer a Writwotr habeas comes in the United 
Peoceo Pi soerer Courg, NOrenern eisuric. Of California , 
Southern Division (CT 1). On September 1, 1965, an 
order to show cause was issued (CT 22) and on September 
29, 1965, respondent filed a return to the order to 
show cause (CT 56). On October 29, 1965, petitioner 
Mende Traverse GO respondeny's rewurn to the order 
mencshow cause (CT 3a). 

SUbscdueciDly, sue Vistricy Course apooumecd 
Sv vo we lrepe niu De vleloner and Ordered “am evildien: lary 
twine wheel Was condueved betore the Districr Court 
ommbecemper GO, 1965. On January 3, 1966, points and 
iment looe Wo rommibed sby Ori pioner'’s counsel im suppore 
noo minroncies aoolicatwon for writ Of habeas corpus 
PMemerccorcaice Wiuh lCavemerayved by Gne Districy Coury 
at the evidentiary hearing (CT 51). Supplemental 
Pomme nOweulLmorivmes In Opposition to the petitwon 
icmimiion Mabeas Corpus Were Tiled by responden: on 
January 11, 1966, in accordance with leave granted by 
Wie Cieericomooeurr at the evidentiary Heéarime (CT 55). 

On March 31, 1966, the order of the District 
Colmeusdischareing peritioner from cUspedy was filed 


(CT 64). The order provided that its execution was 


Sh 


Stayea bem court days to permit respondent to file a 
Mertec Ol vaopeal! If we so desired amd that sneuld such 
notice of appeal be filed, the order was further stayed 
ead tmacs CUStOdyY Of pebipTener Was mew to be disturbed 
until further order of the court (CT 70). 

Resmpendent's neice OGlwapecal was iikedcon 
April 5, 1966 (CT 75). A certificate of probable cause 
issued by the District Court was filed that same day 
cen as). 

APPELLANT'S CONTENTION 

(lipe Sibs tie yCoumaD ycrtods in Melding Dincic 5 
tadejur saicoion tO examine the validity of pétigwoner's 
Wiitmuce COlUrtuscOny cule (Or Wmdecent exposure Summee 
Pomoc seh COMTIMeEMeni, InN obate Prison 16 pursuance CO 
Pie wes KCl tne s Crom Superior Coury as a umencga Lily 
Gi Omeescdysex of fender. 

ARGUMENT 

Pye OltCa tom Tor a Writ Ot abeasscom pus 
DaeivetmEe CHES DISTricy COUrt, Deulumemer Somocht sais 
iewicase from State prison where he 18 confined under a 
Ce Pe RecOnmd tNeny st rom Die Shave SUpeErIeOr -COurt as a 
Mawel eeouwkeOordered Sex Offenders He souent this 
fii ome ule Sround thac the justice court criminal 
conviction for indecent exposure which preceded and 


amended thes ilersdictional basis for his present commit- 


4, 


lemterseimvalid Since 1G Was Secured sag a time when 
Pemues cemico his cOnstilvuulonal rachy Go tne assistance 
emmecouncel. Diy OUr return yo UN Order vo Snow Cause 
ieuce by thie District Court, we vook Ghe posivion that 
pewrwemer Mad —eresenycd No federal quesriom Since has 
eeiinement as a mentally disordered sex offender 15 
posed solely upen a judicial deverminavwon had an a 
eollateral civil proceeding and is not pursuant to his 
wee set y sale @enced criminal conviction, Cis MeNaialy 
Vem 1, 9293 US. 131 (1934). 

Tic Dispracy eouee recolyed Ghis jurwscerce— 
MUiomua cucs buen by comeludine that a valid criminal 
Comme ch1On 1S a FuUris@ictional prerequisite to commit 
eg“ oa lem lly otcorlereo scx OCllencer and that 
Die wClaminal "onvicp Lon 1s Subsequently anvalidaced , 
wie COMmmMlumeniy es 2a Mentally disordered Sex ofiender 
iMiewmeatso tali (Cr 65-00), Recognizing that there is 
deme deme | ecOnmsuluUbiemal requirement than une under— 
ane wera! "Conver ion be free Or reversible error, 
Beeweenerally Annot. 24 AR.L.2d 350 (1952); 20 Am. 
Jur. Insane Persons § 51 (1960), the District Court 
SeloveemOsed Such a requirement aS a mapeer of State 
law. 

ieee lea ie irom Ciemceumr "= sComelus 10 
that "as a matter of state law a valid criminal conviction 
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fae iieheatet1 onal Preregursetee LO Commitment vac a 
mentally disordered sex offender" and from its holding 
wae it the eriminal Ceémmiction 1s Umabawrul, teen the 
meer ror court order {committing petitioner as a 
mentally disordered sex offender) is no longer a valid 
ios f OMPeeOnbInuecdm@elislody Sitice 1tewas embercdsyathnout 
feererecitetion “(Cr Oo), “In eraect them, the District 
Sem u held’ thay if the criminal conviction which 
Glmmorded whe juriscdictiomal basis for the commitment 
pmuecececIMe was Subsequently Seu aside, this had the 
See@eer, Ol YOLdiIng ab Imitte tae Commitment proceeding 
imoetn, We submate@tmay by So holding the Districr@Cour? 
iio rarmoned agplvecaple stave ie =” 

Urmdler eC aikinerndi wile OMOeCSCOInes fer imme 
CUM tnent= of a Person as a menvally disordered sex 
Sere are chy an Mauure and are collameral to tne 
Semiomc ly weroececedime. People v. Bytes, CIC. cd 
Seen ofa. 327 P.20d 219 (1958). A person committed and 
confined as a mentally disordered sex offender is not 
Somemiied Lor tne Commission of a Criminal olrense, but 


rather because it has been judicially determined that 


2. Although we do not present the issue here, we do 
ieee ole lomo Mon boendue process Clause Of une rederal 
COMosel Eero inmpeses UpOn the states a blanket requirement 
Pa eweeuiooae —oopoinyed for indigent defendants in all 
misdemeanor prosecutions. 


6. 


Gemmcrammeniually diceordered Sex citender.” Ea re Keddy, 
Néseeat peed 215, 27, 23a bed M59 (esl). He ae 
confined pursuant to a law whose primary purpose is to 
fmevce: SOCleLy against the activities Of sexual perverts, 
People v. Wells, 112 Cal.App.2d 672, 674, 246 P.2d 1023 
(1952), and to sequester such unfortunates away from 
Eecteuy SO Lone ae they CONStltmte a Menace to its 

health or safety. People v. Alvin, 111 Cal.App.ed 800, 
ee O5 0215 P.2d 660 (1052). 

While the person is under commitment as a 
Merely disordered sex offender, the criminal proceeding 
Qaemse Mim 1s suspended and the trial court 15 preciuded 
Mache inposIMe any OUMIshmeny Oa the Criminal conyviceron. 
It is only when the proceedings relating to his commit- 
ment as a mentally disordered sex offender have run 
Mie aecolrmac tiat Bie crimmyal prececd ings May oc 
iesvumedwatd Ssenvence imposed. People vy. De La Roi, 

Mos Coleom.cd 469, 172, 6 Cal .Rptr. 260 (1960). 

A proceeding for commitment of a person as a 
mentally disordered sex offender may be initiated 
immediately following a conviction and is initiated 
Mac oourmings tae Cruminal proceeding and Certitying 
Meme cihmle TOON perso [Or ExXaminallom On the 1Ssue of 
iam ie ehowiiteracL 4 Meriva daseordered sex offender. 
Cope iremcmlinat. ©ode § 5501. The only requirement is 


es 


that there be a conviction and there is no requirement 
Hg iome Chime tom otal have become 1 inal. — sec Thucmond 
Peco Comm, eo eaile 2c aly 2c) ales Po 20a (1057): 
ieee Morehead, WO, Cal App. 20 346, 350, 237 P.2d 335 
(re >0).. diseiemoved On other Sreunde im Thurmond v. 
PviseOc UOMmCy sUpMa, Bor This mgcuy wemeon there can be 
BoemregquilPemeny toau the COonviewion be free of reversible 
error. 

The issue which is resolved in a proceeding for 
i mec aine Mi Ol ce MeOnmased Memralily disorders Sex 
meager ets wheter Melis cme who by reason of mental 
Semween, Gmseaee, Gr disorder, 1s predisposed vo thieveen-— 
mission of sexual offenses to such a degree that he is 
cewiewena LO ue Mealtheand Sarery Om Others. Gal, Welt. 
Piet Cece JeS500.  Imeotar aS petitioner's comm tens 
GemeomMcmualiy disordered sex offender is concermed, the 
eesti tT teancevon Mis jUsSuLee Court Crimimmal conviction 
Pome eCenly xpOsure 15 thay 2b served to Drang ham 
within the class of persons against whom commitment 
proceedings could be initiated. See In re Stoneham, 232 
abe ered 3375 370-91, “2 Cal Rptr. “741 (1965). 

Peto or Coumae. Urle that DW Lor peultiIOoner's 
Misdemeanor conviction for indecent exposure, the superior 
Coume would aavye Hacked jurisdiction to proceed with his 


commitment as a mentally disordered sex offender. This 
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PoamOoumeOncoy, MOWeVver, tnaul ule validity Of hus 
Seer ior ®OUrL COMMTIMeiiweas 2 Men beamed y@Cemsomlemed Sex 
Sumemoer hinges UpoOmethe Continued validicy of the 
misdemeanor conviction for indecent exposure. Petitioner 
SvOCd COMVictedme a Criminal ocitense aa that term is 
used in section 5501 of the California Welfare and 
iio Pu eLOmsemC Ode as 01 Une Zimmer une jury recurned 
ome rele y filme tae iin su y se Imicle Cems CxpOouS . 
ie Geiiimed COMyie talon Waswexieting ond presumptively 
Aske Wiiereuwine Civil COMmmitmens pmececding Occurred and 
PmcenOnceo Une JUuriSsdiculomal (e618 fOr that preceeding. 
Vw subi ahatmune validity of assuperlorecenms 
Te maconilugins a person gS a Menually drsorderea sex 
Seen wos Meyer Mivended Under state lay vO be 
dependent upon the continued validity of the criminal 
Move ple which aitorded 16s Jurisdictional basis: 
iijeadditton FO GiOse Matlers discussed above, this 
CcovelusiOnValsovdraws persuasive support trem a con- 
EiGieraulon Oot the procedural provections which are 
wee Ova Cersom di wsuchn a CoMmmiumemy proceeding. 
orice. He Statuves Sevving Porth whe procedures 
CemeewwollGowed au COMM tment proceedings Concerning 
alleged mentally disordered sex offenders are carefully 
eeited [LOwlMisure [or them those procedural provections 
Civicli@esed@mescolulat tO due process. cee People v. Bawmzeec, 


oe 


PIS Gall Mico, 26 Lee BEI 2s Cel sich Se kelo= 2 

TG is apparent irom tne commitment, order 
marked "Exhibit A" and attached to our return to the 
Dimourre: Court's Ccrder to show cause (cu 33-34) that 
Meetuloner was arorded in full measure those procedural 
Meerecolons, Ihe question Of wheemer he was a menually 
disordered sex offender was passed upon preliminarily 
Gfeme, earing conducted by the "supertor Court. Pevrticoner 
then underwent an observational commitment at a state 
eae teat ter Whiten he Was teluried tO ules superior 
emer wiletiear ter a second Dearing again concluded 
that he was a mentally disordered sex offender. Finally, 
puma re The Provisiens of section 5512.5 cf the 
Pobitormita Weltare and Institutions Cod@e, petitioner 
was afforded a jury trial on the issue of whether he 
was a mentally disordered sex offender. The commitment 
@reler Velilects that petitioner was represented by 
ecoumeel. SeewWal welt. &8 Inst. Code § 5503. 

BOG’ C Lonely, petltioner had available under 
State law appellate remedies for the independent review 
of both the superior court order committing him as a 
mentally disordered sex offender and of the justice court 
i Minmealweoivierlon. Hyen though the criminal proceeding 
had been suspended, he could have secured an immediate 
appellate review Of that misdemeanor conviction by moving 


i: 


Ommee icy etka and. Lhe thar MOuLOnmawas dented.) by 
taking an appeal from the order denying that motion. 
Gpewren. Code SY 1466, subdl 2c); cece Laurmond v. 
euocKrlor Court, supra. 

Petiwmmoner coulld@=nave sectired anvappellave 
review of the order by the superior court committing 
him as a mentally disordered sex offender since such 
an order is appealable as a final judgment in a special 
proceeding. Gross v. Superior Court, 42 Cal.2d 816, 
270 P.2d 1025 (1954); People v. Hymes, supra. Since 
deemed a civil proceeding, Rule e of the California 
Pies Of, Appecalewoudidehiave Dermimcted The filing of 
Eielima MOvlce Of appeal av any time within 60 days 
from the date of entry of the order. 

TV t= Ooreme lt awe thie Conclusion Of pelTillloner s 
civil commitment as a mentally disordered sex offender 
seme ~enalty 1s imposed pursuant to his criminal con- 
(pete, Ne May au udao time chadlense iat Cony ieLi om 
iiGtced, if 42 Sentence 1s ime@sed upon chat Conviction, 
petitioner will be in a position to prosecute an appeal 
ieee stable courts, Cal .@@emeu@ede § 1Gopestinee 2( a). 

We submit that the District Court below mis- 
interpreted state law when it held that the validity 
meric superaor Court order cCOMMmMILtTINg petitioner as 
a mentally disordered sex offender depended upon the 


lle. 


eomuinled. ValLicdapyeel the IUStLeemeoury Criminal 
Gogeretion., Unis error, of course, Jed the Dastrict 
eure GO the Erroneous Conclusion Gaay it had juris- 
(mc omon LO CxXamine whe valiqivy Of peut ruoner's justice 
eeurs CONVICULOMEIOr indecent exposure. Since petitioner's 
PPESeMe COMM WMS iSigies The SieeNGle” jolie WevOl Ths joule ciulenalig | wey elauurs: 
commitment as a mentally disordered sex offender and not 
fPeeslave COmtes Crimea COM her loOlm i Or Snidecent 
Srapesuve, tie DisurieL Court bellow Vacked jurisdiction 
PenromOmlers MUS t De Leversed. 
CONCLUSION 

WOle Gee) IOMaeomS PSO, eye ele wes ose et Lilli 
itr awedat OMe Order Prairie sune writ Gr habeas Corpus 
entered by the District Court below should be reversed 
Biome Orececalne dismissed. 

Hereeclg dia Ie ISS 

THOMAS C. LYNCH 
AGeokniey General on California 


ALBERT W. HARRIS, JR. 
Assistant Attorney General 


Nord € 


DERALD E. GRANBERG 
Deputy Attorney General 


Attorneys for Respondent-Appellant. 


1@ighs: 
Chota 
65-437 


Le 


CERTIFICATE OF COUNSEL 


i Geek t yet iaG Were Onda ec tile menycilnn sb ae 
preparation of this brief, I have examined Rules 18 
eaem ue of “the United Staves Court of Appeals for the 
iPeerotecircUluy and that in My opinion this brier is in 


Hwee compliance with these rules: 


DATED: “sel Francises, (Calitorm va 


dle I Selo 


a, ¢ Mommy 
DERALD E. GRANBERG 


Deputy Attorney General 
Ol =the Suate Of Calitorniira 


